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le ‘hie is an eppeal from the Court telow 





from an Crder dismissine atvellant's Complaint on a 
motion by the apvelice, che .rder of CLemi sash Was 
entered on June 27, 1958, and this e veal war noted on 


July 23, 1958, 


i 
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2o curpisdiction te invoked by virtue of 


‘ection 1291, “Title 28 imited ‘tates “ode. 








le “Leintifs cones, a veterans’ >reference elf: {>le, 
wits sileesified Civil ‘ervice statues, was ommlores e8 a istter 
Carrier in the “hilaéeloshis “set -ffice. ‘“e was dismissed for 4 
*security"® reasons on “ebrusry 20, 1955, end filet tis suit : 
for reinstatement Cecermter 3, 1957. the defendants pleaded 
lacnres, Yne “istrict “ourt granted their motion for e summery 
Sucement anc te plsintif?’ a-sealed, 
3 Ze “Thor to tre commencement of tee instant aetion 
she mlsintiff ned commenced an action for reinstatement in the 
United ‘tates “iscrict “ourt for the .. atern CLatrict of renne 
sylvenia, Tet other action wea cammeneeé on January 10, 1957, 
anc on “ay ik, 1957, was "Cismissed without wrefudcice to the 
olsintiff's brinsing cult in the court cr sourte of sroper 
gariadtietion" (Anne 29) by cudse Ven Dusen, (1) 























esdv@ ¥en .veen'e -reder wags BCG uUupun Le: ta’ contene 
tion thet the vciaintiff shevuld seve comaesnced nis action 
fn this jucicisl] ciatrict ec that the “estmester wen ral 
would be effectively foined es a carty defencant, That 
troublesome problem of an indftaenenaestle party defendant 
: is not involved in tne Instant astion or the instant ecrral, 
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3e in addition tc the notice resulting trom that 
omior aetion the cefendenrts were reneatedi;y notified in writing 
that plointire oroteated his dimmiseal an¢ evught retistates 
ment. ‘Such notifications commenced or Letter of cune 19, 1955 
(Ande 20), end follosine coke ye. Xoung, 352 fe “so 5263 76 '¢ “Be 
8613 1.0 Lew Ede 1396, by letters dated Sovexber 12, 1956 (Aop. 
23), ©eeomber 1, 1956 (Aope 25),  ecexcer Ly 2956 (Apne 27)» 
July 15, 1957 (Appe 36), i<ugust 6 1957 inne, 32} and “eptember 
255 1957 (App. 35)6 | 

Ge ALL the above letters, sxve the TiPSt, sought 
reinststement by an arcifcatian of Sele ve Yours (suora:, end 
@12 such sttenpte have een rejected ty one oF nom of the defe 
endanta. | 

Se The defer ets, Surtoermcre, by resisting the 
instant action ape refusines toaccly the detepnination of this 
Court in Dungen ve Somerfield, 251 ed. 26 8%. 

6 “leintiff'ts Instent counsel war firet we te ined? 
around July 16, 1957 (Apne 30). Ab thet time olsintirf vrought 
to instent cousel's attention « letter cf Jenusry i5, 1957, 
from william Cy 2all, ixocutive Assistant of the Civil /ervice 
Sommiseion (Apse 2o}_ That letter cdviseé plaintiffs 
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"Tre -uestion =f reinstatement is one for the emploz- 
ing agency end not a matter in wnish tre Tommission nas jurise 
diction, Consequently, your «a olicsation t< them will be a 
matter wholly within the discretion of the “ost ffice Separte 
mont." 

: “Sines the cole ve Youn: ¢eeizion dees heve some beare 
im; ueon your removal and reinstatement, it would seem advisebdle 
thet you seek iegel «dvice from acme attormmey not connected with 
the vovernmente” 

: 7Te Following te adviow of geld wilifem Ce Hall, a 
letter was directed to the “hiladelphia ostmaster, the local 
head of the emplorins azency, which letter contained meaific 
reference to the stove advice and dlreetion from the Civil sere 
vice Comiesion (App. We The defendant, tre Tostmaater Goneral, 
replied an@ allesed thet desoite the advice by the Civil “ervice 
Commieziong 20%e ve Young (surre) would afford the plaintiff no 
relief in his sttexwt for reinstatement secause the equitable 
doetrine of laches afforded the Government insulation from the 
pleintiff's attem>ted annlication of the “upreme Court's deter 
mination in Cole ve. Young (Appe 31). 

| 8 The “osteaster ceneral's letter of July 33, 1957, 
was anaweyeé ty a Letter of august $, 1957, which reply sought 
to explain why an eprlication of the doctrine of laches did not 


wig 





relieve the .cremimeut of t .© obiivetion to reinstete SOUSBs 
ané, furthermore, inquired of tie cetmaster ceneral for authe 
arity upon whic: he bered hire contrary contention (Ande 32106 

9. Sy letter of suvuet 19, 1957, the pemety oste 
mastery Cenoral cited ag cuthority the then recent Crinions of 
the United testes Olatrict Tuurt for the “Aetplet of Columble 
of Dungen ve Summerfield ond Hexavel ve \ummrtiel< (a2p— 33) 

19e in vhew of these then ‘udielal aut norities the 
plaintiff war acvised tort umleas or untli there autho ritles 
were reversed they would lively bar plelatsftts reinstatement 
by an aociicaticn of the lesal concent of Gok Ve sous (eu>reie 

li, In view of tut advice plaintiff Celevred the 
immediate commcisement .f @ legal action with its eccompanying 
finenetal commit tment. / 

l2e ‘swever, visintiff's tnstant action was commenced 
on toe eve of this court's DLecembar 21, 1957 reversal of Dyneen 


Xa nwerenfield, 251 ved. 2¢ 5%. 


13-6 “ad claintiff commensed >is notion prior to 
Jane I1, 1956, this “ourt's adindiaation in coe Yq (Suns, 226 
Fe 337, wovld neve sreve ted ALe reinste enente Na@ plaintiff 


commenced this action ~sush prior to December Re 1957, +he Pede 
erei istrict court's adjudications in Symcsn a Summerfield 


€i¢ woulé “sve forecooned his reinstetee 





; lhe ‘She waiting for this Court's adfudication tn 
. Duncan ve “use rfield, 251 Fed. ¢ 996, wus caleulated, dele 


iterate and <n edvieoe of plaintiffs instant counsel, 


























The pleintiff wae diealased under the arovZisiones 
of Xmweoutive -rder 10450, which wae teased on the ACt of August 
bh 2, 1950, and his attemted reinctatesent is based upon the 
interpretation of thet order anc ctetute by the United “teatea 
| vupreme Court in Sule ve Youngs 351 Ue <0 53a 76 ‘so “te GOR, 
. 100 Law id, 1396, anc the application of thet jucicial deter= 
minetion of Cole ve Yeung to other digmissed exployces was 
firet adjudicated by thin Court in Duncan ve Summerfield, 252 
Fed. 24 896, | 
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le the alaintif~’, a letter carrier dianisseé for 


"scourity” FPeARONS, seexs reinstatement by an arplication of 

the concept exoresased wy the *upreme Court of tre Lnited ‘tates 
in cole ve fount, 351 Ue “o S36_ 7 ve “ce Bly 100 Law ud. 13%, 
in its restriction of t srovietone of szecutive -mier 101450 

to tho-e feceral emoloyees whore cativities were directly cone 
cored with the Nation's safety, toe plaintiff's employment as 
e lotter oasrier wae cot <ireatls comcemecd with the Nation's 
sefety nor was 1t an ccouration clisasified fer sscurity purpocaste 
| Ze Tre anveal is Leom tie “Lstrict court's refusel 

to aopivy thet “urreme vurt concept Secause of the defecdant's 


2lleration of @ defonse dy the speration of the equiststle dcee 


Re «thet sactwine of iachesg ‘s not acpliceble beesause 
there te ne resultin: orejedise to the defendants es tue reine 
etetenent =f the Platitiff will not require toe removal of some 
other emplovee,. “lainriffts celey wae not unrosacnsble in thet 
tt was oroerted Sy an awaitine of s Pinel fudist{al cetermination 
of two lersl cvestionz, -amely, the socpliicability of Prederal 
"seurity “voeren to nonesenaitive employment or employees, Cole 
ve Youn, 351 Ue Se 5365 76 “« “te Sly 100 Lew id, 1396, and 
the grolicediiity of that detersinetion to other dis=issed ene 
plorees such as plaintiff, a Clieniased ictter carrier, Dupgen ye 
Swemerfielé, 351 “ed. 22 906, To recuire plaintiff? tc seve 
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| 
commenced bin legal ectio: for reinstatement we fece THOSS 
ott: y two final fudiclal deterninationeg would have ovligated 
Plaintif? tc conpgaence and srogsaute :eedless Littvetion vf the 
type that tnie cours determined wae ~eodless te TMCS Ve 
Lumpertiegss 252 vote 28 8%. : 





fe S ELBE 


"In suite for retietatement in covermeent employe 
sent, 8 in equitstie ections <encreily, ise :es has two slee 
mente: (1) unmreesonebdle Ceolay in arcresutiny ¢ sleim, and 
(2} reaniting srejucice. in the sresent caxe the second 
Clement is not clearly cresent ans the firet clement Is a: sent,” 
Sune : 3 252 ‘ed, 2d 866, 297. 

je 


Regscosdle “olay 


tafe “curt seld tiat e diemirsed covernment enrloyee 
acts reaseonediy, enc ir ict cullty of laces, if -e weites the 
reruit of g suit of anotcer em-lovee woo war cilemiseed im rimller 


cireumetances,. 





red, 2d &9, 297, 
Tt would anpeer t. ?ollow thet « dfienmisssd -overnment 
. employee algo acts reasciscliy, anc lez not guiity of lachea, if 
me waite tre result :f & guilt of ancther emo-lsree who war ‘denied 
Teianetatere:.t in scimilser circumstances, ihis is so for @ sult 
of enotrer whiern svee.ge reinsta ome:t is not dieticculshable from 
v @ suit which ehallen. ee a iicmissal, 

“Laintiff's first Celay was t. deterains the results 
of tre review cy the coomeme curt of this court's adjudication 
in [616 ve ‘ounce Jomes' celey in tret respect, as sad teen 
vaneean’s delay im thst resneet, apcears to hsve been in con 


sideration of acvice of coumsel. us: advice can be reasorebly 
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inforred for plaintiff's former o:msel's letters seexing ree 


{netatement woke specific reference to the ‘upreme Court's 
Opinion of Cole ve Youns. (Arps 23, 25). Following the fatle 
ure of those lettere t. atcomilish reinstatenent pleintirr 
cormmenese s icgal action fn ine United * tetes ciatrict cout 


for the Gastern Olstrict of enisylvania. (Arde 29 * 17 parae 


srarh 13) | 

After the ¢lemts@el of that setion plaintiff éela ved 
te determine tre reguit of the review by this | court of the Dige 
trict court's adfuciscstion of f | 





wait in that respect ezein wae on advice of counsel, for 1% 
was a>parent thet Jones was required to brine nie action tn 
the “eceral “Court for the “Latrict® of Columbia. 
Theat adwice ts soparent by & consideration of the 
“£wh Service Comalission's letter of da cary 15, 1957 (appe 28) 
and the subsequent ictters to and from the ©. “teeter cenerad 
(Arps Wy Bs 32y 33) | 
The “octmester ceneral's finai letter (AnPe 33) cites 
as autcority fur his resection of vones’ reinsiatement the Oise 
trict of Columbla Oletrict “court's aéjucicaticn in Duggan ve 
Swemerfields At that time this “court nad not ret reversed, 
it wae then epparent thet mtil the ptetrict of 
Tolumbda Uistriet Court's adjacication was charecerded or ree 





versed, Jones woulc be unesueceseful in accompli shinz nis ree 
inststenent,. | 
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: Jones instant soetion was cormreceed in the hope and 
the sotietoation!2? that this Tourt would reveras cungen vv, 
“ommerfiels, Jones’ action was ecmmenced on “ecenber 3, 1957, 
end even thouct argum-t in Junoon ve “wemerfield was seardé on 
ceteter lb, 1957, this ‘ourt’s adjuctoation was not delivered 
witll “ecenter 3ly i9576 

| A® Gouisel's antislsation of this court'e opintoa 
vas ececvyate, tnat antietoastion is veluteéd to reltther unreaascne 
able S@iay noy PFeauitins >rejudics. 

7 Bs 

| Tmifke “auncan, a reinatateme:s cf Joner wilt not 
re@uit {n any dislocation of other .cvernaent exticyees or cove 
ernment ope ratlanae 

This is slesr Yor tne defesianrta in heir memorandum 
presented tc the Court .elow staietd a6 Sollews: 

"im this easy io ose will nave tc be removed from the 
Jovermmment service to make roos for nleinziff, The oovernment 
éetrinent upon plalat.ff's« relistatesent te Limitee to souey7 
'ésmavea’ and does not extend %- disyuntion of dovernacnt service; 
for althouch oluintiffts swm sorition nas ceen filled, trere are 


surrentiy vacancies in other letter cerrier nesitions in the 
radlaceioia ‘ert Piste” 





ii) eae Feceral » Seer fot are for Sue geri of » slumbia in 
“ord ov ¥ : z SOG —e “BM, C4ar7h1 > e 19576 lie tenet -e9 
cor 9 i ese eu Luced is0':08 ned ot Pane That Cpinion 
rugzosted $e sesition thie Court micht tere anc et the sem 
time afforé plisi:. tiff gutsority to rebut te oLetrict Court's 
earlier “pinion tn ‘uneen. 





olZe 





The reinetetemert of Jones thus will presudice the 
| 


| 


= ‘SVeTIaent merely to tie extent that it will be obli:- ateé to 
pay comes dask pay for work he Cid not porfortile Thst pree 


| | jucice, however, srizes from the Jovermmont’s wroncful dise 
| 

cherge of Tones ané net from Jones’ purposeful ascstpozement 
of bringing she instent ection. | 


The Uscvermment hes continued to &SSUNG the riek 


{ 

! 

; | i 

rs that Jones mar se reineteted ané thet mer result fi the Joverne 
} ment bela: wreduired to vay taak pay. At any and ii time since 
= Sune 11, 1956, the date of the Sole ve “Youn. decision, the 

sO vovernment on its own motion or in reepossce to pleintif[?'s ree 
| pested reqrvests, eculé neve reflactatedé cores and sinimizeé the 
@xseort of resulting beck paye 2h. covermasnt' s sotinnedé 


resistance havo a: veloustated Jones is sobstentiel >roeg 









| 
thet there uoulé save Seen similar resistance Irrespective of 
| 


wien pleintiff covmenced Als Instant legal eetion. 

That proof is further fortified oy re ~overmment's 
rea{ stance to other siniler clainests whore 1924 ond 1955 ¢ise 
miesals were Snalle.gec cy the commencessent sf b nega actlone 
Tie cat wffiee é1¢ not refnatote sue explores EntiL after 


- - | 
the “pinion In Cole v. Young of due Ll, 1956. Dyneen_ ye 


Semerfield, 251 Ped. 24 °96, 398 foctmote &. 


| 












There ig nothings in this reourd wich distinguishes 


Jones from enon cther diemiased ost -ffice exnloyees, exeertd, 


¢ 
» nerheps, thct even thouch Jones has commenced this ection and 
" thie Court has adfucicested the legal questions here involved, 
: the “ost office cor:tinuee {tn its refusal to reinetste ¥ ONG Be 
' | | ON ng 

i WELLISM J, WsOL Tun, mgs 

: 2015 Lend Title Slage 


“hi lsdelpiia LG, Be 
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J. WALTER YEAGLEY, 

Acting Assistant Attorney General, 
OLIVER GASCH, 

United States Attorney, 
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No. 14705 


COUNTERSTATEMENT OF QUESTION PRESENTED 


In the opinion of the appellees the question presented is: 

Whether the District Court abused its discretion in granting 
the motion of the defendants-appellees for summary judgment 
and denying the motion of the plaintiff-appellant for judgment 
on the pleadings when— 

1. there is no evidence of record that appellant 
“pwaited” the outcome of any other litigation before in- 
stituting this action, 

"9. there has been no legal excuse presented in the record 
to justify the unreasonable delay of over thirty-three 
months in instituting this action, and 

3. the unreasonable delay involved in prosecuting this 
action has resulted in prejudice to the Government. 


@) 





Counterstatement oi the Case 
Summary of Argument 
Argument. ....--------------- 
The District Court did not abuse its discretion in awarding 
judgment to the appellees for the complaint is barred by laches_ 
A. There has been unreasonable delay in the prosecution of 
this action 
1. There is no evidence of record that appellant 
“awaited” the outcome of any other litigation 
before instituting this action 
2. There has been no legal excuse presented in the 
record to justify the unreasonable delay of 
over thirty-three months in instituting this 


B. The unreasonable delay involved in prosecuting this 
action has resulted in prejudice to the Government- -- 
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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14705 


AuserT Epcar JONES, APPELLANT 
v. 


ArToor E. SUMMERFIELD, ET AL., APPELLEES 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR THE APPELLEES 


COUNTERSTATEMENT OF THE CASE 


On July 18, 1954, appellant was suspended without pay from 
his classified civil service position of letter carrier in the Wil- 
liam Penn Annex of the Philadelphia, Pennsylvania Post Office 
on the charge that his continued employment was not clearly 
consistent with the interests of the national security (App. 15; 
Appellees’ Appendix 2425).2 At the time of his suspension 
appellant, a veteran, was classified a veterans’ preference eli- 
gible pursuant to the Veterans’ Preference Act of 1944, as 
amended, Act of June 27, 1944, c. 287, 58 Stat. 387, as amended, 
U.S. C. A., Title 5, $863 (App. 15). The position occupied 
by appellant on July 18, 1954, and to which he now seeks rein- 
statement, had not been designated “sensitive” (ibid.). 

On July 23, 1954, plaintiff received written notice of the 
charges, dated July 22, 1954 (App. 16; Appellees’ App. 25-27). 

*Throughout this brief we have referred to the pagination of appellant’s 


appendix as “App.”; references to our appendix are shown by “Appellees’ 
App.” ; references to Appellant's Brief are “Br.” 


(1) 














2 


Under date of August 16, 1954, appellant’s former counsel filed 
appellant’s answer to the charges (App. 16; Appellees’ App. 
27-28). On November 24, 1954, a hearing was held in Phila- 
delphia at which appellant was present and represented by his 
former counsel. At this hearing appellant was afforded an 
opportunity to present evidence or reasons why he should be 
reinstated (App. 16). On February 28, 1955, appellant re- 
ceived notice that he had been removed from the postal service 
for the reasons set forth in the letter of charges, supra (App. 
16; Appellees’ App. 29-30). 
Under the date of June 10, 1955, appellant addressed a letter 
to the President of the United States. (App. 16 and 20). 
Reference to this letter of June 10 discloses that appellant did 
‘not request the United States Civil Service Commission to set 
‘aside his dismissal from the postal service on the ground that 
‘he, as a veterans’ preference eligible civil service employee, 
‘could not, as an occupant of a position which had not been 
‘declared “sensitive,” be separated from that position under the 
‘procedures of the Act of August 26, 1950, c. 803, 64 Stat. 476, 
U.S.C.A., Title 5, § 22-1, and that therefore his discharge was 
‘invalid in that he had been deprived of the procedures to which 
he was entitled under the Veterans’ Preference Act, supra. 
‘See Cole v. Young, 351 U. S. 536 (1956). On the contrary, 
_appellant’s letter of June 10 was simply an attempt to appeal 
his security separation on the merits, despite the provisions of 
the Act of August 26, 1950, supra, the legality of which Act 
‘as applied to the appellant, was not questioned by appellant. 
The Civil Service Commission quite properly considered ap- 
'pellant’s request of June 10 to be for clearance of record under 
5C.F. R. 9.108. In reply to appellant’s letter of June 10, the 
Commission wrote in its letter of July 11, 1955 (App. 21, 22) 
in pertinent part: 

As explained in the attached form your letter has 
been accepted as a request for the Commission to de- 
termine your suitability for further employment in the 
Federal service in government departments and agen- 
cies other than the Post Office Department from which 
you were removed on February 28, 1955, under the 
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authority of Executive Order 10450 (App. 21). [Em- 
phasis supplied. ] 
Appellant did not then, nor did he subsequently, contest the 
-eorrectness of the Commission’s interpretation of his request. 
Indeed, in appellant’s second letter to the President, under the 
date of December 11, 1956, he wrote in pertinent part: 


The Civil Service Commission promised to find me 
work in the United States Government other than the 
Post Office, if I could give them any pertinent informa- 
tion concerning the case (App. 27). [Emphasis sup- 
plied.] | 
(Appellant’s request for clearance of record was denied on Sep- 
tember 10, 1957, on the ground that appellant was a member of 
the Communist Party in 1946 and 1947 and that appellant 
“made false and inconsistent statements relative to such mem- 
bership” in his hearings in 1948 and 1954 (App. 34).) 

From the foregoing it is clear that appellant’s letter of June 
10, 1955, to the President, supra, was completely unrelated 
either to the pendency of the lawsuit styled Cole v. Young, 
supra, or to the issues involved therein. Indeed there is noth- 
ing in the record of the case at bar to establish that appellant 
was even aware of Cole’s suit (until some time after that case 
was decided by the Supreme Court), much less that he delayed 
filing this action to await the outcome of Cole’s case, be it on 
the advice of counsel or otherwise. 

After the Supreme Court decided Cole on June 11, 1956, 
appellant’s former counsel wrote the appellee Postmaster Gen- 
eral on November 12, 1956, 


* * * +o inquire whether or not a review of the case in 
light of recent decisions, particularly the case of Cole 
v. Young, the instant case may be reinstated (App. 23). 


On November 23, 1956, the Acting Postmaster General denied 
appellant’s request for reinstatement on the ground that appel- 
lant had been guilty of laches in pursuing his case (App. 24). 
In reply thereto appellant’s then counsel wrote the Acting 
Postmaster General on December 4, 1956, asserting that appel- 
lant was not guilty.of-laches for the following two reasons: 
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The case of Cole v. Young decided that the adminis- 
tration had exceeded its statutory authority in applying 
Executive Order/80450 [sic] to non-sensitive positions. 
The opinion in this matter was handed down on June 
12[sic], 1956. I submit to you that if laches were to be 
considered, they should be considered only from June 
12, 1956 and not from the date Mr. Jones was dismissed, 
since until the opinion in the Cole v. Young case was 
handed down, he could presume that your department 
was acting under legal authority. 

Furthermore, I submit to you that Mr. Jones is a lay- 
man, and although everyone is presumed to know the 
law, this applies to statutory law only, not as to the law 
decided by court decisions (App. 25). 


It is significant that when the issue of laches was presented to 
appellant by the November 23 letter, supra, that appellant 
did not even suggest that he had been “awaiting the outcome” 
of another legal action “involving a like discharge and at- 
tempted reinstatement of a government employee” (from 
Appellant’s “Statement of Questions Presented”). 


On December 11, 1956, appellant wrote the President, stat- 
ing in part: 
Since the SUPREME COURT handed down the deci- 
sion limiting security firings to those in essential [sic] 
positions, I have had hopes in being re-instated. 


* * * * * 


I will appreciate if you have my case re-opened and 
reviewed, as I feel my case was dealt with unjustly 
(App. 27). 

But before appellant received a reply to his letter of December 
11, 1956, appellant instituted Civil Action No. 21914 on Janu- 
ary 10, 1957, in the United States District Court for the Eas- 

tern District of Pennsylvania (App. 17). 
By letter dated January 15, 1957 (App. 28) the Civil Service 
Commission responded to appellant’s letter of December 11, 
1956, to the President, supra. While it is true that the Com- 
mission advised appellant that the case of Cole v. Young, 
| supra, “does have an impact upon your removal under Execu- 
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tive Order 10450” from a nonsensitive position, it is equally 
true that the Commission was not there relating the Cole case 
to the Acting Postmaster General’s ion of laches con; 
tained in his letters of November 23*ahd December 13, eee” 24) : 
The true tenor of the January 15 Netter was recognized by 
appellant’s counsel when he subsequently wrote the Postmaster 
of Philadelphia in part: 
Since Mr. Jones’ removal the United States Supreme 
Court has determined in the case of Cole v. Young, that 
Executive Order 10450 is not applicable to non-sensitive 
positions. 
Mr. Jones has been advised by United States Civil 
Service Commission in Washington that the Supreme 
Court’s Opinion is apparently applicable to him, for a 
postal carrier is not employed in a sensitive position. 
The Civil Service Commission’s letter to Mr. Jones 
further advises him that application should be made to 
the Post Office Department for his reinstatement. 
Will you please advise me to whom Mr. Jones shall 
report in order to affect his reinstatement (App. 30). 


To quote from the January 15 letter and relate it to the issue 
of laches in the manner employed by appellant in paragraphs 
5 and 6 of his “Statement of the Case” (Br. 3, 4) is to quote 
the January 15 letter out of context in a misleading manner. 

On May 14, 1957, the aforementioned Civil Action in Phil- 
adelphia was “* * * dismissed without prejudice to plaintifi’s 
bringing suit in the court or courts of proper jurisdiction” 
(App. 29). 

After the dismissal of his action in Philadelphia, appellant 
engaged his present counsel, who proceeded to write letters toa 
the Post Office Department. On July 16, 1957, counsel wrote 
a letter, the major portion of which is quoted two paragraphs 
above, to the Postmaster of Philadelphia (App. 30). Here it 
is again significant to note that appellant did not contend in 
this letter of July 16 that he had been awaiting the outcome of 
the Cole case. Appellant simply based his request for rein- 
statement on the fact that the law regarding nonsensitive posi- 
tions had been changed by the Supreme Court in the Cole case. 
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To this letter the defendant Postmaster General responded 
that appellant’s request for reinstatement had been denied for 
laches on November 23, 1956, and “there is nothing to change 
the situation from the time of the previous letter” (App. 31). 
On August 6, 1957, counsel wrote another letter to the de- 
fendant Postmaster General in essence urging that the doctrine 
of laches could only be applied to claims for compensation 
(App. 32). Here again it is noteworthy that appellant did not 
claim that he had been awaiting the outcome of the case of 
Cole v. Young or any other litigation. 

~ On September 23, 1957, appellant himself wrote a letter to 
the Postmaster of Philadelphia wherein he stated: 


I would like to make application for letter carrier, 
from which I was suspended July 11, 1954, and dis- 
missed February 28, 1955, under Executive Order 10450. 

My application for re-instatement is based on the rul- 
ing of the Supreme Court of the United States on June 
11, 1956, stating that “Government Employees, fired as 
security risks, should not be applied to those holding 
nonsensitive jobs” (App. 35). 


In response thereto D. H. Stephens wrote the Appellant on 
October 7, 1957, denying appellant’s request and enclosing 
copies of the replies previously made by the Post Office De- 
partment to requests in appellant’s behalf for his reinstatement 
(App. 36). Here again it is seen that appellant made no claim 
that he had awaited the outcome of the Cole case or any other 
Titigation. 

- On December 3, 1937, appellant insituted this action. In 
‘their Answer to Complaint appellees pleaded the affirmative 
‘defense of laches (App. 14). On March 10, 1958, appellant 
moved for judgment on the pleadings (App. 1). In view of 
-appellant’s present assertions in this Court, part III. B. of the 
argument contained in his memorandum of points and authori- 
ties in the District Court is now set forth verbatim: 


B. PLAINTIFF'S ACTION IS TIMELY 


It is assumed that the Government will again con- 
tend, as it did in Duncan v. Summerfield, U. S. Ct. of 
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Appeals, District of Columbia, [sic] Circuit 13876, 
December 31, 1957, and in Ward v. Summerfield, 
U. S. D. CG. for the District of Columbia, C. A. 7-57, 
November 6, 1957, that timeliness should be considered 
from the date of discharge and not from June 1956, when 
the Supreme Court reversed the Court of Appeals in 
Colev. Young (supra). 

We believe this Court should follow Ward v. Summer- 
field (supra) and Duncan v. Summerfield (supra), and 
again reject a consideration of timeliness from the date 
of discharge which proceeded [sic] Cole v. Young 
(supra). 

The instant plaintiff, in any case, attempted reinstate- 
ment before Cole v. Young (supra). He so attempted 
in June 1955, and was refused by the Civil Service Com- 
mission in its letter of July 1955 (Complaint & Answer, 
paragraph 16 (a)). 

Following Cole v. Young (supra) plaintiff again 
sought reinstatement and was again refused (Complaint 
and Answer, paragraph 16 (b)—(g)). 

Those attempts include numerous letters, as well as 
the institution of an action in the United States District 
Court for the Eastern District of Pennsylvania (Com- 
plaint & Answer, paragraph 16 (e)). That civil action 
was dismissed for procedural reasons without prejudice 
(Complaint & Answer, paragraph 16 (e)). 

Thereafter additional letters and additional refusals 
(Complaint & Answer 16 (f & g) es 

Then this action. 





From the foregoing it is evident that appellant did not claim 
that he had awaited the outcome of either Cole, Duncan or 
Ward as an explanation of his long delay in instituting this 
action, although he did urge the District Court to “follow” the 
Duncan and Ward cases and compute the reasonableness of 
his delay only from June 11, 1956. (See App. 25.) 

In their opposition to appellant’s motion appellees stated 
on page 3: 
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~ The issue in the Duncan case, then, was whether Dun- 
can was justified in awaiting the outcome of the case of 
Cole v. Young, 351 U. S. 536 (1956), before bringing 
an action in his own right. The Court of Appeals held 
that under the circumstances present in that case, Dun- 
can’s delay was excusable. The Court stated at slip 
opinion page 3: “The Court of Claims and a number 
of other courts have held that a dismissed government 
employee acts reasonably, and is not guilty of laches, if 
he awaits the result of a suit. by another employee who 
is dismissed in similar circumstances.” In the case at 
bar, however, there is not the slightest indication that 
plaintiff delayed instituting an action in his own name 
to await the final outcome of the Cole case or any other 
litigation. 


Notwithstanding the foregoing assertion by the appellees the 
appellant did not come forward and present evidence to refute 
the appellee’s claim. 

In those instances where affirmative action is required it is 
fundamental that one cannot be said to have acted reasonably 


$f one has not acted at all. Thus when this Court ruled that 
‘Duncan had acted reasonably (i. e., that he had an excuse to 
‘a charge of laches) in awaiting the outcome of another lawsuit 
instituted by a Government employee who was dismissed in 
similar circumstances (Cole), it necessarily based its ruling on 
‘the fact that Duncan had acted in a particular manner in the 
‘first place; and indeed, Duncan’s affidavit that he had so acted 
in the manner described was a part of the record on appeal. 
In the case at bar appellant is attempting to bring himself 
within the ruling of the Duncan case despite the fact that, un- 
‘like Duncan, he failed to present any evidence to the District 
Court to show that he acted reasonably within the meaning 
of the Duncan case; that is, to show that he had awaited the 
result of a suit by another employee who was dismissed in 
As a consequence of this attempt he has made many asser- 
tions which lack record support. When appellant’s “State- 
“ment of Questions Presented” is considered simultaneously 
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with paragraphs 5, 6, and 9 through 14 of his “Statement of 
the Case” (Br. front page, 3-6), paragraph 3 of his “Summary 
of Argument” (Br. 8-9), and Part A of his “Argument” (Br- 
10-11), it is apparent that appellant is attempting to say: “The: 
issue involved in this appeal is whether a Government em~ 
ployee’s suit for reinstatement is barred by laches when his 
delay in filing suit was -beeause- of his reliance upon the then 
pending litigation in Cole v. Young, Ward v. Summerfield, 
Duncan v. Summerfield and Bernabei v. Summerfield, which 
cases are dispositive of the issues presented in this appeal.” ? 
But such is not the issue presented here. The issue is: 
Whether the District Court abused its discretion in granting 
the motion of the defendants-appellees for summary judgment 
and denying the motion of the plaintiff-appellant for judgment 
on the pleadings when: (1) there is no evidence of record that 
appellant “awaited” the outcome of any other litigation before 
instituting this action; (2) there has been no legal excuse pre- 
sented in the record to justify the unreasonable delay of over 
thirty-three months in instituting this action; and (3) the un- 
reasonable delay involved in prosecuting this action has re- 
sulted in prejudice to the Government. (See infra, pages 
18-19.) : 


21 the cases of Tucker v. Brucker and Bernabvet v. Summerfield, heard 
and decided jointly by this Court, —— U. 8S. App. D. C. ——, 251 F. 2a 898 
(1958), counsel for Tucker (who was also counsel for Bernabei) and coun- 
sel for Brucker (who were also counsel for Summerfield) entered into a 
joint motion to set the case for argument, which provided in part: 

“Both this appeal and the Bernabei appeal involve the same legal issue; 
i. e., whether a government employee’s suit for reinstatement is barred by 
laches when his delay in filing suit was because of his reliance upon the 
then pending litigation in Cole v. Young, the Supreme Court’s decision in 
which case, 351 U. S. 536, is decisive as to the validity of the dismissal of 
employees in nonsensitive positions under the Act of August 26, 1950 (5 
U. S. C. 22-1). The same counsel represent the parties in this appeal and 
in the Bernabdet appeal, and they agree that there are no significant factual 
differences between this appeal and the Bernabei appeal. 

“It is submitted that argument and disposition of these two appeals to- 
gether will simplify and facilitate the administration of justice in this. 
court.” 

And reference to the file in the case of Ward v. Summerfield, Civil No. 
7-57, D. D. C., November 6, 1957, discloses that the plaintiff therein filed an 
affidavit wherein he stated that he had delayed instituting suit to await the: 
outcome of the Cole case. 








10 
SUMMARY OF ARGUMENT 


The District Court did not abuse its discretion in awarding 
judgment to the appellees for the complaint is barred by 
laches. . 

A. There has been unreasonable delay in the prosecution of 
this action. Appellant has presented no legal excuse to account | 
for the more than thirty-three months’ delay Geurteor of 
which elapsed since the Supreme Court decided the case of 
Cole v. Young, 351 U. S. 536 (1956) ) in the institution of this 
lawsuit. 

1. There is no evidence of record that appellant “awaited” 
the outcome of any other litigation before instituting this ac- 
tion, appellant’s assertions made in his brief for the first time 
on appeal to the contrary notwithstanding. Accordingly, ap- 
pellant is not within the rule of the case of Duncan v. Summer- 
field, —— U.S. App. D. C.—, 251 F. 2d 896 (1957), wherein 
this Court announced that a discharged Government employee 
acts reasonably, and is not guilty of laches, if he awaits the 
‘result of a suit by another employee who is dismissed in similar 
circumstances. 

The assertion of appellant’s counsel, also made for the first 
time now on appeal, that after August 19, 1957 (that is, over 

fourteen months after the Cole case was decided in the Supreme 
Court), he advised his client to await the outcome of the 
Duncan case (although he did not follow his own advice) be- 
fore instituting this action, should not be considered because 
(1) it is not evidence and (2) it was not presented to the Dis- 
trict Court for its consideration. The assertion is also incon- 
‘sequential because the District Court properly could have 
found that appellant was already guilty of laches before his 
-Jawyer even found out about the pendency of the Duncan case. 

There is thus no reason to remand this case for a rehearing. 
Many years ago the Supreme Court recognized the personal 
responsibility of a discharged Government employee to assert 
any claim for reinstatement to public office, if at all, by prompt 
 eourt action. The Duncan case is not to the contrary, but 
' merely recognizes that it is reasonable to await the outcome 
' of a similar test case. Of course, the discharged employee, to 
benefit from the rule, must establish in a legally accepted man- 
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ner that he did in fact postpone his lawsuit to await the out- 
come of the test case. Such evidence is lacking in the case at 
bar. The Government earnestly urges strict observance of the 
rule of the Duncan case, for as public monies are automatically 
paid out upon an employee’s reinstatement without the neces- 
sity of further court action in the Court of Claims, such ob- 
servance is necessary to protect public funds. 

2. There has been no legal excuse presented in the record to 
justify the unreasonable delay of over thirty-three months in 
instituting this action. Appellant wrote a letter to the Presi- 
dent before the Cole case was decided in the Supreme Court 
in an attempt to appeal his security separation on the merits. 
After the Cole case was decided in the Supreme Court appellant 
or his attorneys wrote a series of letters, primarily to Post Office 
officials, seeking his reinstatement. These letters were wholly 
unrelated to the issue presented in the Duncan case. While . 
this shows that appellant did not literally sit back and do 
nothing, nevertheless, his conduct was not of the nature to 
vitiate the defense of laches. E. g., United States ex rel. Arant 
vy. Lane, 249 U. S. 367 (1919); Wilson v. Douglas, D. D. C., 
Civil No. 4995-55 (Memorandum Opinion dated April 1, 1958 
(citing opinions of this Court) ). 

The same is true with regard to appellant’s lawsuit com- 
menced in Pennsylvania in January of 1957 and dismissed for 
want of jurisdiction in May of 1957. As the case at bar, which 
was commenced in December of 1957, is not a continuation 
of the first lawsuit, the time consumed in the first litigation is 
not excusable to a charge of laches made as a defense to the 
second lawsuit. See Pendery v. Carleton, 87 Fed. 41 46-47 
(Sth Cir., 1898). Cf. Drown v. Higley, 100 U.S. App. D. C. 
326, 244 F. 2d 774 (1957). 

B. The unreasonable delay involved in prosecuting this ac- 
tion has resulted in prejudice to the Government. Detriment 
to the Government is not limited to disruption of the Govern- 
ment service, but extends with equal force to demands for 
money judgments; thus the necessity for diligence. See Norris 
v. United States, 257 U. S. 77 (1921); Grasse v. Snyder, 89 
U.S. App. D. C. 352, 192 F. 2d 35 (1951). The detriment in- 
volved here is substantial, for appellant would be automatically 
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entitled upon reinstatement to more than eight thousand dol- 
lars net back pay (that is, gross back pay less offsets for outside 
earnings). As no legal justification has been presented to 
excuse appellant’s unreasonable delay of over thirty-three 
months in instituting this action, there is no reason to preclude 
recognizing the Government's monetary detriment in resolving 
the issue of laches. } 

C. Conclusion. As both elements of laches, unreasonable 
delay and resulting detriment, are present in the case at bar, the 
judgment of the District Court awarding judgment to the ap- 
pellees should be affirmed. 


ARGUMENT 


The district court did not abuse its discretion in awarding 
‘judgment to the appellees, for the complaint is barred by 
laches 


A. There has been unreasonable delay in the prosecution of this action 


1. There is no evidence of record that appellant “awaited” the outcome 
of any other litigation before instituting this action 

In Duncan v. Summerfeld, U.S. App. D. C. —, 251 
F. 2d 896 (1957), this Court stated at page 897: “In suits for 
reinstatement in government employment, as in equitable ac- 
tions generally, laches has two elements, (1) unreasonable 
delay in prosecuting a claim and (2) resulting prejudice.” The 
Court then stated that in Duncan’s case the second element was 
not clearly present and the first element was absent. In the 
case at bar both elements are present. 

It was generally recognized even before the Duncan case 
that delay by a Government employee in asserting his rights, in 
and of itself, was not sufficient to render him guilty of laches. 
See Henry v. United States, 153 F. Supp. 285, 290 (Ct. Cls., 
July 12, 1957) and cases cited therein. But where there is 
detriment to one of the parties, the other must justify his delay 
to defeat a charge of laches. See Grasse v. Snyder, 89 U. S. 
App. D. C.352, 353-354, 192 F.2d 35, 37 (1951). 

In the often quoted opinion in United States ex rel. Arant v. 
3 949 U. S. 367 (1919), the Supreme Court stated at page 
372: 





13 


When 2a public official is unlawfully removed from 
office, whether from disregard of the law by his superior 
or from mistake as to the facts of his case, obvious con- 
siderations of public policy make it of first importance 
that he should promptly take the action requisite to 
effectively assert his rights, to the end that if his con- 
tention be justified the Government service may be 
disturbed as little as possible and that two salaries shall 
not be paid for a single service. 

Under circumstances which rendered his return to the 
service impossible, except under the order of a court, 
the relator did nothing to effectively assert his claim 
for reinstatement to office for almost two years. Such 
a long delay must necessarily result in changes in the 
branch of the service to which he was attached and in 
such an accumulation of unearned salary that, when 
unexplained, the manifest inequity which would result 
from reinstating him renders the application of the 
doctrine of laches to his case peculiarly appropriate in 
the interests of justice and sound public policy. [Em- 
phasis supplied. ] 

The Duncan case, too, recognized the necessity of requiring one 
seeking reinstatment to a Government position to pursue his 
judicial remedy with diligence. 251 F. 2d at 896. See also 
Drown v. Higley, 100 U. S. App. D. C. 326, 327, 244 F. 2d 774, 
775 (1957). The issue in the Duncan case then—which was 
raised by Duncan’s own affidavit—was whether Duncan was 
justified in awaiting the outcome of the case of Cole v. Young, 
351 U. S. 536 (1956), before bringing an action in his own right. 
This Court held that under the circumstances present in that 
case, Duncan’s delay was excusable. The Court stated, 251 
F. 2d at page 897: 


The Court of Claims and a number of other courts 
have held that a dismissed government employee acts 
reasonably, and is not guilty of laches, if he awaits the 
result of a suit by another employee who is dismissed 
in similar circumstances. 

487197—68—8 
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In other words the Court found that Duncan would have 
brought suit in his own name but for Cole’s lawsuit—and Cole 
certainly instituted suit promptly. Duncan simply followed 
the advice of his counsel to delay filing his lawsuit and await 
the outcome of a suit then pending. 

However, in the case at bar, as has been demonstrated in the 
appellees’ “Counterstatement of the Case”, supra, pp. 1-9, 
there is no evidence of record to establish that plaintiff was 
even aware of Cole’s suit (until some time after that case was 
decided by the Supreme Court), nor is there any evidence to 
establish that he delayed filing this action to await the outcome 
of the Cole case or any other litigation, be it on the advice of 
counsel or otherwise. At most there appears for the first time 
on appeal an assertion by appellant’s counsel that at some date 
after the 19th of August, 1957, he advised the appellant to 
“swait” the outcome of the Duncan and Bernabei cases, and 
then nevertheless instituted suit before their outcome in antici- 
pation that they would be reversed. (Br. 5,6, and 12). But 
this assertion is not evidence and should not be considered here. 
Even if counsel’s assertion were to be considered in the dis- 
position of this case, it would not require a reversal of the Dis- 
trict Court’s judgment, for appellant has presented no legal ex- 
cuse for his unreasonable delay of over fourteen months be- 
tween the time the Supreme Court decided the Cole case and 
the time appellant learned of the existence of the Duncan and 
Bernabei cases. (See infra, pp. 16-18.) When that fourteen 
month period is combined with the more than fifteen month 
delay from the date of appellant’s discharge from the postal 
service to the date that Cole was decided in the Supreme Court, 
it can be seen that for over twenty-nine months appellant was 
oblivious, so far as the record shows, to the legal concept that 
affirmatively awaiting the outcome of a case then pending is 
an excuse to laches; nor is there any evidence that appellant 
was so awaiting, despite the assertion first made here that 
“Plaintiff’s first delay was to determine the results of the review 
by the Supreme Court of this Court’s adjudication in Cole v. 
Young” (Br. 10). In other words the District Court could 
properly have found that appellant had been guilty of laches 
even before the date appellant’s counsel claims to have become 
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aware of the Duncan and Bernabei cases, if such a claim had 
been presented to the District Court. Inasmuch as the in- 
clusion of such a claim into the record as evidence would not 
require a reversal of the District Court’s judgment, no reason 
exists to remand this case to the District Court for its inclusion 
and consideration. 

Long ago the Supreme Court recognized the personal respon- 
sibility of discharged Government employees to assert any 
claim for reinstatement to public office promptly and effectively 
(i. e., by appropriate court action). United States ex rel. 
Arant v. Lane, supra at 372. This responsibility has been re- 
affirmed repeatedly by this Court. See, e. 9., Wunderle v. Kim- 
ball, 91 U.S. App. D. C. 394, 395, 201 F. 2d 707 (1952); Baxter 
v. Pace, 89 U.S. App. D. C. 392, 394, fn. 4, 193 F. 2d 20, 22, fn. 
4 (1951); Grasse v. Snyder, 89 U.S. App. D. C. 352, 353-354, 
192 F. 2d 35, 37 (1951) and cases cited therein. This respon- 
sibility was not abrogated by this Court in the Duncan case, 
supra. Duncan merely recognizes an exception to the normal 
requirement of prompt court action by holding that a dismissed 
Government employee acts reasonably, and is not guilty of 
laches, if he awaits the outcome of another lawsuit by an em- 
ployee who is dismissed in similar circumstances. This Court 
did not revoke the primary responsibility of a discharged Gov- 
ernment employee to be personally responsible for the assertion 
of his claim to reinstatement to public office. And although 
the dismissed employee is not required by Duncan to notify the 
Government that he was awaiting the outcome of the test case, 
that decision did not dispense with the requirement that the 
Government employee must legally establish that in fact he 
had been so awaiting. Indeed it is most important that such 
proof under oath be made, for otherwise the Government is 
powerless to protect itself agaimfalse representations with re- 
spect to alleged past states of mind. In this connection it must 
be remembered that under the provisions of Section 6 (b) of 
the Act of August 24, 1912, as amended by the Act of June 10. 
1948, c. 447, 62 Stat. 355, U. S.C. A., Title 5, § 652 (b), civil 
service employees reinstated to public office are automatically 
entitled to receive back pay; that is, they will be paid if they 
are reinstated. No action in the Court of Claims is necessary. 
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36 Comp. Gen. 225 (B-129169, dated September 20, 1956). 
See also —— Comp. Gen. —— (B-134672, dated February 4, 
1958). Thus the right to back pay is determined solely by the 
act of reinstatement. Only the amount of back pay is open to 
question at the time of reinstatement. The amount of net 
back pay is determined in essense by substracting the employ- 
ee’s outside earnings during the operative period from the gross 
amount of back pay. Because the dispensing of public funds 
is an ingredient in every reinstatement action in which the out- 
side earnings are less than the gross back pay, the Government 
must insist upon strict observance of the requirements of the 
Duncan case by all former employees who seek restoration to 
office. : 

| In the case at bar appellant has not by legal proof or other- 
wise brought himself within the rule of the Duncan case. 
Accordingly, the District Court should be sustained, not be- 
cause appellees “are refusing to apply the determination of 
this Court” in Duncan (Br. 3), but because the rule. of Duncan 
has been followed explicitly in this case. 


2. There has been no legal excuse presented in the record to justify the 


| unreasonable delay of over. thirty-three months in instituting this 
action 


As has been demonstrated in the “Counterstatement of the 
Case” (supra, pp. 2-3), appellant’s letter of June 10, 1955, 
to the President of the United States (App. 20) was completely 
unrelated either to the pendency of the Cole case or to the 
issues involved therein, but was simply an attempt to appeal 
his security separation on the merits, despite the provisions of 
the Act of August 26, 1950, supra, the legality of which Act, 
as applied to appellant, was not questioned by appellant. This 
letter is then wholly unrelated to the issue of the Duncan case. 
And even if it were to be considered a letter of protest seeking 
appellant’s reinstatement (Br. 3), it would still be inconse- 
quential, for writing such letters falls short of constituting 
legally excusable conduct to a charge of laches. United States 
ex rel. Arant v. Lane, supra at 368, 371 and 372; Grasse v. Sny- 
der, supra at 353, 192 F. 2d at 37; Wunderle v. Kimball, supra, 
at 395, 201 F. 2d at 707, Wilson v. Douglas, D. D. C., Civil No. 
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4995-55 (Memorandum Opinion dated April 1, 1958). The 
same is true with respect to appellant’s letters of November 
12, 1956 (App. 23), and December 4, 1956 (App. 25). Ibid. 

Appellant also contends that his delay in instituting this 
action is further excused by the action he instituted in the 
United States District Court for the Eastern District of Penn- 
sylvania in January of 1957 (Br. 2,11). As noted before, that 
action was dismissed because the Court lacked jurisdiction 
(App. 18, 29). Thus the case at bar is in no sense @ continua- 
tion of that action, but is entirely separate and new. There- 
fore, the prosecution of the former action is not a legal excuse 
to a charge of laches here. See Pendery v. Carleton, 87 Fed. 
41, 46-47 (8th Cir., 1898). Cf. Drown v. Higley, supra. That 
appellant’s former counsel chose the wrong defendants and the 
wrong court does not excuse the delay. As Judge Tamm 
stated in Landell et al. v. Northern Pac. Ry. Co., 122 F. Supp. 
253 (D. D. C., 1954), affirmed 96 U. S. App. D. C. 24, 223 F. 
2d 316 (1955), cert. denied, 350 U. S. 844 (1955), rehearing 
denied, 350 U. S. 905 (1955), at page 258: 


The fact, as plaintiffs aver, that their counsel ad- 
vised administrative and legislative instead of judicial 
action is a fact which militates against them. Faulty 
judgment of counsel is certainly no defense against the 
charge of laches. Nor is the argument that these non - 
legal methods were far less costly than court action. 
“His [plaintiff’s] poverty or pecuniary embarrassment 
was not sufficient excuse for postponing the asserting of 
rights.” Hayward v. Eliot National Bank, 96 U.S. 611, 
618, 24 L. Ed. 855. See also Leggett v. Standard Oil 
Co., 149 U. S. 287, 18 S. Ct. 902, 37 L. Ed. 737; Levis v. 
Kengla, 8 App. D. C. 280; 19 Am. Jur. sec. 503. 


Appellant also contends that his delay in instituting this 
action is further excused because, between the dismissal of his 
action in Pennsylvania on May 14, 1957 (App. 29), and the in- 
stitution of this action on December 3, 1957, appellant wrote 
through counsel to the Postmaster of Philadelphia on July 16, 
1957 (App. 30), and to the Postmaster General on August 6, 
1957 (App. 32), and wrote personally to the Postmaster of 
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Philadelphia on September 23, 1957 (App. 35), seeking rein- 
statement, all of which requests were denied (App. 31, 33, 36). 
As demonstrated above (supra, pp. 5-6), these letters were 
wholly unrelated to the issue presented in the Duncan case. 
And moreover, as stated before, such requests do not constitute 
excusable conduct to a charge of laches. United States ex rel. 
Arant v. Lane, supra at 368, 371, and 372; Grasse v. Snyder, 
supra, at 353, 192 F. 2d at 37; Wunderle v. Kimball, supra, at 
395, 201 F. 2d at 707; Wilson v. Douglas, supra. 

From the foregoing it is clear that appellant has failed to 
effectively assert his claim for reinstatement with that degree 
of diligence the Jaw imposes on those who seek to be restored 
to public office. See Norris v. United States, 257 U.S. 77 
(1921) ; Nicholas v. United States, 257 U.S. 71 (1921). Appel- 
lant has presented no legal excuse for his unreasonable delay 
in instituting this action. 

B. The unreasonable delay involved in prosecuting this action has resulted 
in prejudice to the Government 

_ Detriment to the Government is not limited to disruption of 
the Government service, but extends with equal force to de- 
mands for money judgments. United States ex rel Arant v. 
Lane, supra, at 372; Grasse v. Snyder, supra, at 354, 192 F. 2d 
at 38. Indeed it is precisely because these “damages” are un- 
liquidated that courts have stressed the necessity for diligence. 
As this Court stated in Grasse: 


| It behooves a discharged employee to act diligently 

3 ***  Plgintiff’s lack of diligence * * * where detri- 
ments were accumulating against the Government, con- 
stitutes laches which bars his claim even though we 
could decide otherwise that there is merit in his case. 
Ibid. 


Between the date of appellant’s suspension on July 18, 1954, 
‘and December 27, 1957, appellant’s gross “back pay” would 
‘amount to more than fifteen thousand dollars (Appellees’ App. 
32-33). (The Government is entitled to deduct from the back 
pay due appellant any earnings he may have received during 
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the operative period of his suspension and separation. In an- 
swer to interrogatories (Appellees’ App. 30-32) appellant stat- 
ed that between July 18, 1954, and March 25, 1958, he earned 
slightly over seven thousand dollars.) As back pay will con- 
tinue to accrue up to the date appellant is ordered restored to 
duty, should such restoration be the product of this litigation, 
the amount of “damages” incurred by the Government will be 
considerably larger, for appellant’s basic pay is in excess of 
four thousand dollars per annum, which is greatly in excess of 
his current earnings. 

‘Nor is the foregoing inconsistent with the opinion of this 
Court in the Duncan case, supra, for there it was held that the 
Government’s prejudice need not be considered because Dun- 
can had properly awaited the result of another suit before 
filing his own. 251 F.2d at 897. But.as no such excuse is pres- 
ent in the case at bar, no reason exists to preclude recognizing 
the Government’s monetary detriment in resolving the issue of 
laches. 

It is respectfully submitted, therefore, that such monetary 
detriment is sufficient, even absent disruption of the service, to 


support a charge of laches, where the delay involved is unrea- 
sonable. See Norris v. United States, supra. 


CONCLUSION 


This Court stated in the Duncan case, supra, that— 


[nJormally a dismissed government employee who 
waited two years and eight months before bringing 
suit would be guilty of laches, but in this case we think 
circumstances excuse the delay. 251 F. 2d at 896. 
[Emphasis supplied. ] 
But as no circumstances are present in the case at bar to legally 
excuse appellant’s unreasonable delay of over two years and 
nine months in bringing suit and as the Government would 
have to pay appellant back salary from the date of his suspen- 
sion, July 18, 1954, if appellant is reinstated—a sizable detri- 
ment to the Government—it is respectfully submitted that the 
judgment of the District Court should be affirmed. 
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Respectfully submitted. 
| J. Watter YEAGLEY, 
Acting Assistant Attorney General, 


Ottver GascH, 
United States Attorney, 


Kevin T. Maroney, 
Oran.H. WATERMAN, 
BENJAMIN C. FLANNAGAN, 
Attorneys, 
Department of Justice. 


NoveMBER 1958. 
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In the United States District Court 
for the District of Columbia 


Civil Division 
Civil Action No. 3020-57 


Ausert Encar Jones, 5331 W. Tompson STREET, PHILADEL- 
PHIA, PA., PLAINTIFF 


v. 


Arraur E. SUMMERFIELD, PosTMASTER GENERAL OF THE 
Unrrep States, AND Harris EvitsworTH, CHRISTOPHER H. 
Puriirs, AND FrepericK J. Lawton, 48 MEMBERS OF THE 
Unrrep States Crvit Service COMMISSION, DEFENDANTS 


DEFENDANTS’ INTERROGATORIES TO BE ANSWERED UNDER OATH 
BY PLAINTIFF 


Defendants request plaintiff to answer, under oath, the fol- 
lowing interrogatories, pursuant to Rule 33 of the Federal 
Rules of Civil Procedure: 


1. In calendar year 1954— 

a. Where did you reside? (List all residences.) 

b. Where were youemployed? (List all employers and 
dates of employment.) 

c. What was your total income from wages, salaries, 
bonuses, commissions, fees, tips and gratuities before 
taxes? 

d. From whom did you draw unemployment compensa- 
tion? 

e. How much did you receive in unemployment com- 
pensation? 

f. How much did you receive in veteran’s benefits and 
subsistence? 

g. What business ventures did you engage in as a self- 
employed person? 

h. How much profit did you make as a self-employed 
person? 

(21) 
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2. In calendar year 1955— 

a. Where did you reside? (List all residences. ) 

b. Where were youemployed? (List all employers and 
dates of employment.) : 

c. What was your total income from wages, salaries, 
bonuses, commissions, fees, tips and gratuities before 
taxes? 

d. From whom did you draw unemployment compensa- 
tion? 

e. How much did you receive in unemployment com- 
pensation? 

f. How much did you receive in veteran’s benefits and 
subsistence? 

g. What business ventures did you engage in as a self- 
employed person? 

h. How much profit did you make as a self-employed 
person? 


3. In calendar year 1956— 


a. Where did you reside? (List all residences. ) 
b. Where were youemployed? (List all employers and 


dates of employment.) 

c. What was your total income from wages, salaries, 
bonuses, commissions, fees, tips and gratuities before 
taxes? 

d. From whom did you draw unemployment compensa- 
tion? 

e. How much did you receive in unemployment com- 
pensation? 

f. How much did you receive in veteran’s benefits and 
subsistence? 

g. What business ventures did you engage in as a self- 
employed person? 

h. How much profit did you make as a self-employed 
person? 

4, In calendar year 1957— 


a. Where did you reside? (List all residences.) 
b. Where were you employed? (List all employers and 
dates of employment.) 
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c. What was your total income from wages, salaries, 
bonuses, commissions, fees, tips and gratuities before 
taxes? 

d. From whom did you draw unemployment compensa- 
tion? 

e. How much did you receive in unemployment com- 
pensation? 

f. How much did you receive in veteran’s benefits and 
subsistence? 

g. What business ventures did you engage in as a self- 
employed person? 

h. How much profit did you make as a self-employed 
person? 


5. In calendar year 1958— 


a. Where did youreside? (List all residences.) 

b. Where were youemployed? (List all employers and 
dates of employment.) 

c. What was your total income from wages, salaries, 
bonuses, commissions, fees, tips and gratuities before 
taxes? 

d. From whom did you draw unemployment compen- 
sation? 

e. How much did you receive in unemployment com- 
pensation? 

f. How much did you receive in veteran’s benefits and 
subsistence? 

g. What business ventures did you engage in as a self- 
employed person? 

h. How much profit did you make as a self-employed 
person? 

6. As of the date of your answer to these interrogatories— 


a. What is your current home address? 
b. By whom are you now employed? 
c. What is your present salary? 


7. What is your Social Security number? 

8. Whatis (or was) your Navy file number? 

9. Is there now pending any claim against you by the United 
States? 
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‘10. Do you owe the United States any unpaid taxes? 
James T. DEVINE, 
Antony F. CAFFEREY, 
| BENJAMIN C. FLANNAGAN, 
: Attorneys, 
Department of Justice, Washington 25, D.C., 
Attorneys for Defendants. 


CERTIFICATE OF SERVICE : 


‘Thereby certify that a copy of the foregoing Defendants’ In- 
terrogatories to be Answered Under Oath by Plaintiff was 
served on the plaintiff by mailing a copy thereof to his counsel, 
Harry S. Weidberg, Esquire, 1311 G. Street NW., Washington 
5, D. C., this 12th day of March 1958. 

: AnTHONY F. CAFFERKY. 


Exuisir A 
Juxy 12, 1954. 
Mr. AtBEert Encar JONES, 
6381 W. Thompson Street, 
Philadelphia 31, Penna. 
Carrier—William Penn Annex. 

- Dear Mr. Jones: The Post Office Department has directed 
that you be suspended from duty without pay immediately for 
security reasons. 

' Your suspension will become effective upon completion of 
your annual leave at the close of business July 18, 1954. 

Very truly yours, 


Raymonpd A. THOMAS, 
Postmaster. 


HNB-g 

ec: under confidential cover to: 
Supt. Wm. Penn Annex 
Mr. Fleming 
Cashier 


File to Mr. Linaugh. 





/s/ Apert Epcar Jonzs. 
signature 
: Bus; 12 July 1954 


date 


Exursirr B 


OFFICE OF THE PosTMASTER GENERAL, 
Washington 26, D.C., July 22, 1964. 


Security Case No. 4830—-PS 


Mr. Aupert Encar JONES, 
Carrier, : 
Philadelphia, Pennsylvania: 


STATEMENT OF CHARGES AND NOTICE OF PROPOSED REMOVAL 
ACTION 


You were previously notified of your suspension from duty. 
This suspension is based on security reasons as more specifi- 
cally set forth below. : 

The Act of August 26, 1950, 64 Stat. 476 (5 U.S. C. 22-1 et 
seq.), established a program for personnel security in certain 
departments and agencies of the Government. Under the pro- 
visions of Executive Order 10450, dated April 27, 1953 (18 
Federal Register 2489), this program was extended to cover the 
Postal Establishment and all other departments and agencies 
of the Government. Postmaster General Order No. 55372 
dated September 18, 1953 (Postal Bulletin September 22, 1953; 
18 Federal Register 6434), established the regulations under 
which the personnel security program will operate in the Postal 
Establishment. 

Under the provisions of the foregoing, it is the responsibility 
of the Postmaster General to see that the employment and 
retention in employment of persons in the Postal Establish- 
ment is clearly consistent with the interests of national security. 

Pursuant to the provisions of Executive Order 10450 and the 
Security Regulations of the Postal Establishment, based on 
evidence developed in the investigation made of you as an em- 
ployee of the Postal Establishment, it is charged that your 
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retention in employment is not clearly consistent with the in- 
terests of national security in that— 


1. During 1946 and 1947 you were a member of the 
Unity Club, Section 1, Communist Party,” District No. 3. 

2. During this period you have associated with persons 
known to you to be Communists. 

3. In February 1947, you were arrested, convicted and 
sentenced for the crime of soliciting to commit sodomy. 


These charges are subject to amendment within thirty (30) 
days from the date of this communication. 

You have the right to answer these charges in writing within 
thirty (30) days from the date of receipt of this notice. You 
are requested to answer each and every charge, setting forth 
fully and in detail all matters which you may consider pertinent 
and to show cause why you should not be removed. You may 
submit such statements or affidavits as you may desire in 
refutation of the charges. Your answer with all supporting 
documents shall be addressed to the Personnel Security Officer, 
Post Office Department, Washington 25, D.C. 

- You have a right to request a hearing which will be held 
before 2 board of three persons not employed by the Postal 
Establishment. Your REQUEST FOR SUCH A HEARING MUST 
ACCOMPANY YOUR ANSWER. 

You are further notified that— 

(1) If you do not file your answer within the time specified 
herein, the case will be considered on the evidence in the file. 

(2) If you file your answer within the time specified but do 
not request a hearing, the case will be considered on the evi- 
dence in the file, including such answer, and any supporting 
documents. | 
_ (3) If you file your answer within the time specified and 
request a hearing, the hearing board will inform you as to the 
time and place of the hearing and in addition of your right (1) 
to participate in the hearing, (2) to be represented by counsel 
of your choice, (3) to present witnesses and offer other evidence 
in your behalf in refutation of the charges brought against you, 
and (4) to cross-examine any witness offered in support of the 


(*An organization cited by the Attorney General as coming within the purview of 
Executive Order 10450.) 
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charges. Any expense incurred by you in connection with the 
hearing cannot be paid by the Government. The case will be 
considered on the complete file, including the record of the 
hearing and the written decision of the hearing board. 

You will be informed as to the decision of the Postmaster 
General in your case. 


(Signed) D. H. STepHENs, 
Personnel Security Officer. 


L aanaeEE 


ExHisit C 
LAW OFFICES 
Morris Passon 
Room 401 
20 South 15th Street, Philadelphia 2 


Avaust 16, 1954. 
Re Albert Edgar Jones, Carrier, Philadelphia, Pennsylvania, 
Security Case #4330-P. S. : 
PERSONNEL SECURITY OFFICER, 
Post Office Department, 
Washington 25, D.C. 

My Dear Sim: Pursuant to your letter of July 22nd, 1954, 
in the above matter I enclose herein the Answer of the above- 
named. 

Very truly yours, 
(Signed) Morris Passon. 

MP/h 

Encl. 


Re Security Case No. 4330-P. 8. 
PERSONNEL SECURITY OFFICER, 
Post Office Department, 
Washington 26, D.C. 


ANSWER OF ALBERT EDGAR JONES, CARRIER, PHILADELPHIA, PA. 


The Answer of Albert Edgar Jones to the charges of the 
Office of the Postmaster General dated July 22, 1954, as of the 
above docket follows: 
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“1. Denied. It is denied that during 1946 and 1947 I was & 
member of the Unity Club, Section 1, Communist Party, Dis- 
trict #3, or that I was 2 member of any kind or type of organi- 
zation directly or indirectly associated with the Communist 
government. 

2 Denied. It is denied that during the period of 1946 and 
1947 or at any other time that I associated knowingly with 
persons who were Communists. 

3. Admitted. It is admitted that in February 1947 I was 
arrested, convicted, and sentenced as charged. It is averred, 
however, that I am innocent of the charges and have persist- 
ently maintained my innocence thereof. 

I wish to add further that I was in the U. S. Navy from 
1944 to 1945, was recalled in 1950 and served until 1951, dur- 
ing both periods of which I served my country with honor and 
was discharged with honor. 

- T wish to state further that my son, Clarence Jones, age 22, 
served in the Air Force for four years, rose to the rank of 
Sergeant, and was discharged with honor. 

_ I wish to state further that my son, Albert E. Jones, Jr., 
age 23, is presently in the Air Force with the rank of Corporal 
and has been with the Air Force for four years. 

_ [have been a Post-Office employee for 17 years since 1937. 
I believe I have carried out my duties properly and beyond 
criticism. 

~ Task respectfully for a hearing before a Board of three per- 
sons at which time I may have an opportunity to face and 
question my accusers and present evidence of my own, accom- 
panied by counsel. 

Attached also is a Petition signed by my neighbors and 
friends. 
| /s/ Apeet Epoar JonEs. 





Mr. Atsert Encar Jones, 
Carrier, 
Philadelphia, Pennsylvania. 

Dear Mr. Jones: Under the provisions of Section 5 of the 
Security Regulations of the Post Office Department, the Post- 
master General has ordered your removal from the postal 
service for the reasons set forth in the letter addressed to you 
by the Personnel Security Officer under date of July 22, 1954, 
Security Case No. 4330-P. S. 

The postmaster of Philadelphia has been directed to effect 
your removal from the position of carrier in his office imme- 
diately. 

Sincerely yours, 
(Signed) N. R. Abrams, 
N.R. ABRAMS, . 
- Assistant Postmaster General. 


[Hand written: ] (Received:2.28.55) 
/s/ Apert Encar JONES. 


Exurrt E 


Frpruaky 28, 1955. 
Mr. ABert EnGar JONES, 
6831 W. Thompson St., 
Philadelphia $1, Pa. 
Carrier—William Penn Annex. 

Dear Mr. Jonzs: In accordance with the information con- 
tained in the attached letter you will be removed from the rolls 
of this office effective February 28, 1955. 

_. It is incumbent upon you to return all post, office property 
in your possession including your identification card and badge, 
locker key, etc. The surrender of these articles is important 
in order that the Postal Cashier may arrange for the refund of 
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your Retirement deductions in the event that you decide to 
withdraw this money. 
_ Very truly yours, 


Raymonp A. THOMAS, - 
Postmaster. 
[Initials] 
Encls (3) 
SF-8 
SF-55 
ec: Mr. Fleming. 
Mr. Antonine. 
Mr. Houseman. - 


{Hand written: ] (Received 2.28.55) 
/s/ Apert Epcar JONES. 
File to Mr. Linaugh. 


{Cepy] 
In the United States District Court for the District of Columbia 


Civil Division 
Civil Action No. 3020-57 
Apert Epcar JONES 
v. 
Arruur E. SUMMERFIELD, ET AL. 
PLAINTIFF'S ANSWERS TO DEFENDANT'S INTERROGATORIES 


Pursuant to Rule 33 of the Federal Rules of Civil Procedure, 
' plaintiff’s Answers to defendant's Interrogatories are as follows: 
1. In calendar year 1954— 
a. 5331 W. Thompson Street, Phila. 31, Pa. 
b. Cresheim Arms Hotel; 41 W. Allen’s Lane, Phila. 19, 
Pa.; Penn Sherwood Hotel Corp., 39th & Chestnut Sts., 
Phila. 1, Pa. 
c. $629.91 (total). 
d. None. 
e. None. 





31 


f. $8.83 dividend (G. I. Insurance). 
g. None. 
h. None. 


2. In calendar year 1955— 
a. 5331 W. Thompson St., Phila. 31, Pa. 
b. Penn Sherwood Corp., 39th & Chestnut Sts., Phila. 
31, Pa. 
c. $2070.74. 
d. None. 
e. None. 
f. $8.83 (G. I. Insurance dividend). 
g. None. 
h. None. 


3. In calendar year 1956— 
a. 5331 W. Thompson St., Phila. 31, Pa. 
b. Penn Sherwood Hotel Corp., 39th & Chestnut Sts., 
Phila. 31, Pa. 
c. $1,904.23. 
d. None. 
e. None. 


f. $8.83 (G. I. Insurance dividend). 
g. None. 
h. None. 


4. In calendar year 1957— 
a. 5331 W. Thompson St., Phila. 31, Pa. 
b. Penn Sherwood Corp., 39th & Chestnut Sts., Phila. 
31, Pa. 
c. $2,049.64 
d. None. 
e. None. 
f. $8.83 (G. I. Insurance dividend) 
g. None. 
h. None. 


5. In calendar year 1958— 
a. 5331 W. Thompson St., Phila. 31, Pa. 
b. Penn Sherwood Corp., 39th & Chestnut Sts., Phila. 31, 
Pa. 
c. $386.50. 








d. None. 
e. None. 
f. None. 
g. None. 
h. None. 


6. As of the date of your answer to these interrogatories— 
a. 5331 W. Thompson St., Phila., 31, Pa. 
b. Penn Sherwood Corp., 39th & Chestnut Sts., Phila. 
31, Pa. : 
c. $39.25 per week. 


7. 188-28-0381. 
8. 921-39-74. 
9. None. 
10. None. 
/s/ Apert Epcar Jones. 
3/25/58 
Personally appeared before me Mr. Albert E. Jones, who 
stated the foregoing statement is true to the best of his knowl- 
edge. 
CLARENCE F. CLARKE. 
6/10/58 


In the District Court of the United States for the District of 
Columbia 


Civil Action No. 3020-57 


Apert EpGark JONES, PLAINTIFF 
v. 


Arraur E. SumMepRFIELD, PosrMASTER GENERAL OF THE 
Unrrep Srares, Harris ExitswortH, CHRISTOPHER H. 
Puts, AND Frepertck J. LAWTON, As MEMBERS OF THE 
Unrrep Srares Crvit Service CoMMISSION, DEFENDANTS 


AFFIDAVIT 
SraTe oF PENNSYLVANIA, 
County of Philadelphia, ss: 
W. D. Sullivan, being first duly sworn, deposes and says: 
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That he is the duly appointed, qualified and acting Regional 
Controller of the Third Region of the Post Office Department, 
in Philadelphia, Pennsylvania; that as such Controller he has 
access to the personnel files and payment records of the em- 
ployees of the William Penn Annex of the Philadelphia Post 
Office; that he has examined said files and records and they 
disclose that Albert Edgar Jones, a former employee of the 
William Penn Annex was in the classified civil service and occu- 
pied a position as regular carrier that had not been declared 
sensitive; that Albert Edgar Jones was suspended from the 
postal service on July 18, 1954 and was separated therefrom on 
February 28, 1955. 

That if Albert Edgar Jones is restored to his former position 
he will be entitled to receive back pay for the period from date 
of suspension to December 27, 1957, in the amount of $14,- 
351.75 base pay and in amount of $661.59 overtime and $37.09 
night differential; all of said sums subject to deduction of 
amount earned in private employment. 

That after said Jones was separated from the Postal Service 
he was replaced by Frederick J. Gehrman, who was promoted 
from substitute carrier to regular carrier, on July 1, 1955; that 
Frederick J. Gehrman has received in gross salary from July 
1, 1955, to December 27, 1957, the sum of $11,466.71, which 
sum includes base pay, overtime and night differential. 

/s/ W. D. Sunitvan. 

Subscribed and sworn to before me this 24th day of January, 
1958. 

/s/ SamuEL MaLaMen, 
Notary Public for the State of Pennsylvania, 
residing at Philadelphia. 

My commission expires February 9, 1961. 








d. None. 
e. None. 
f. None. 
g. None. 
h. None. 


6. As of the date of your answer to these interrogatories— 
a. 5331 W. Thompson St., Phila., 31, Pa. 
b. Penn Sherwood Corp., 39th & Chestnut Sts., Phila. 
31, Pa. 
c. $39.25 per week. 


7. 188-28-0381. 
8. 921-39-74. 
9. None. 
10. None. 
/s/ Apert Epcar JONES. 
3/25/58 
Personally appeared before me Mr. Albert E. Jones, who 
stated the foregoing statement is true to the best of his knowl- 
edge. 
CLARENCE F. CLAREE. 
6/10/58 


In the District Court of the United States for the District of 
Columbia 


Civil Action No. 3020-57 


Apert Epcark JONES, PLAINTIFF 
v. 


Arruur E. SUMMERFIELD, PosTMasTER GENERAL OF THE 
Unrrep Sraves, Harris ExtsworTH, CHRISTOPHER H. 
Pures, AND Frepertck J. LAwTon, As MEMBERS OF THE 
Unrrep Srates Crvit Service CoMMISSION, DEFENDANTS 


AFFIDAVIT 
Srate oF PENNSYLVANIA, 
County of Philadelphia, ss: 
W. D. Sullivan, being first duly sworn, deposes and says: 
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That he is the duly appointed, qualified and acting Regional 
Controller of the Third Region of the Post Office Department, 
in Philadelphia, Pennsylvania; that as such Controller he has 
access to the personnel files and payment records of the em- 
ployees of the William Penn Annex of the Philadelphia Post 
Office; that he has examined said files and records and they 
disclose that Albert Edgar Jones, a former employee of the 
William Penn Annex was in the classified civil service and occu- 
pied @ position as regular carrier that had not been declared 
sensitive; that Albert Edgar Jones was suspended from the 
postal service on July 18, 1954 and was separated therefrom on 
February 28, 1955. 

That if Albert Edgar Jones is restored to his former position 
he will be entitled to receive back pay for the period from date 
of suspension to December 27, 1957, in the amount of $14,- 
351.75 base pay and in amount of $661.59 overtime and $37.09 
night differential; all of said sums subject to deduction of 
amount earned in private employment. 

That after said Jones was separated from the Postal Service 
he was replaced by Frederick J. Gehrman, who was promoted 
from substitute carrier to regular carrier, on July 1, 1955; that 
Frederick J. Gehrman has received in gross salary from July 
1, 1955, to December 27, 1957, the sum of $11,466.71, which 
sum includes base pay, overtime and night differential. 

/s/ W. D. SULLIVAN. 

Subscribed and sworn to before me this 24th day of January, 
1958. 

/s/ Samue. MauaMEp, 
Notary Public for the State of Pennsylvania, 
residing at Philadelphia. 

My commission expires February 9, 1961. 
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In the United States District Court for the District of 
Columbia 


Civil Division 
Civil Action No. 3020-57 


_ ALBERT Epear Jones, 5331 W. Tsompson Sraeet, PHILADEL- 
PHIA, PA., PLAINTIFF 
v. 


 Artaur E. SUMMERFIELD, PosTMASTER GENERAL OF THE 
Unrrep States, AND Harris ELLSworTH, CHRISTOPHER H. 
Parties AND Frepertck J. LAWTON, AS MEMBERS OF THE 
Unrrep Srares Crvit Service COMMISSION, DEFENDANTS 


ORDER 


This cause having been heard on plaintiff’s motion for judg- 

- ment on the pleadings and defendants’ motion for summary 

_ judgment, and the Court having considered all of the record, 

- the pleadings, affidavits, exhibits and memoranda of points 

and authorities filed herein and there having been a full and 

complete hearing and the Court having found that there is no 

genuine issue as to any material fact and that the defendant 

_ js entitled to judgment as a matter of law, it is now, therefore, 
"py the Court this 27th day of June, 1958, 

- Orperep that the plaintiffs motion for judgment on the 


pleadings be, and the same hereby is, denied; and it is 
|” “‘ForrHer ORDERED that the defendants’ motion for summary 
judgment be, and the same hereby is, granted, and that the 
complaint be, and the same hereby is, dismissed with costs to 
the defendant. 


/s/ Tpwarp M. Curran, Judge. 
Seen: 


————————— 


Attorney for Plaintiff. 


U. 3. GOVERNMENT PRINTING OFFICE: 1953 














